


| in the sense that it does not have a legitimate aim that properly falls within the
sontext of section 25 (4) or 209 of the Constitution. The restriction does not, within
the terms of the proviso to section 51 of the Criminal Code, achieve the appropriate

balance to the exercise of the rights and freedoms being restricted.

54.  This Court notes, however, that the protection accorded to the helder ef the?:;;_-:_
Office of President (which we hold to be reasonable and necessary) and that

accorded to the Government as an institution (which we held net to be reasenable

.........

.......

protection of the person of the PreSIdent can mdependently survive. Accordingly, this
‘Court finds and declares that sectlon 51 (a) of the Crlmmal Code is intra vires the

Constitution In relation to the helder of the Oﬁ" ce of PreSIdent the section is ultra

vires the Conetltutlon te the extent that the pretect10n therein extends to the

Government. e U F

o e
S

59. he secend artlcle of the defimtton of “SEdItIOUS intention” relates to exmtlng

-E:k ......

NNNNNN
......

provls:en IS very general and may give the appearance of vagueness, it is clear that

the reetrlctlen reiates te any attempt to alter any matter that is established by law. It

|e the caee fer mstence ‘that the three organs of government, namely the Executive,

et s o W
o =t L
.

COﬂStItUtIOﬂ pretects mdwiduel liberty. Any attempt by any person to dlerupt any of
__._those mstntutlens or interfere with individual liberty in a manner that does not accord

wnth the law would be a violation of the Constitution esteblishmg or guarenteemg

.....

......

supported by the third proviso to section 51 of the Criminal Code; what it restricts Is

the alteration of any matter established by law by using unlawful means. This Court,

e e e—e—e———]— ———————————m—m—m—m—m—m——————
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=fore, finds and declares that section 51 (b) of the Criminal Code is reasonable
Nt necessary in a democratic society and is required for the purposes of preserving

e interests of national security and public order. The provision is therefore intra

vires the Constitution.

......

of justice in The Gambia™ The language of this restriction is clear It s desrgned to
protect the administration of justice in The Gambia, not neoessarrly the jud|o|ary as
of justice in any society is considered sacrosanct. It Is the last hope a citizen has to
redress his or her grievance. The aim of section 51 (o) of the Crrmmal Code (as may

be inferred from the intention of Parhament) Is to protect that platform of hope whose

......

.......

democratic soolety Aooordlngly, _thrs Court frnds and declares that section 51 (c) of

the Criminal Code is intra vrres the Constltutron and therefore valid.
57. The last two artroles of deﬂmtlon of “sedrtlous intention” can be dealt with
together. These relate to ra:smg drsoontent or drsaffeotron amongst the inhabitants

of The Gambra“ . (seotlen 51 (d)) and promotlng “feelmgs of ill-will and hostility

......

......
e

.....

have Iwed and oontlnue to Iwe side by side In peaoe and harmony for centuries. Both

. S

the framers of the Constltutron and Parliament recognise the value of this unity and

oon3|der it an appropnate measure to thwart any attempt to cause discontent,

}-r

% dtsaffeotron or feelrngs of ill-will or hostility amongst the inhabitants or between the

dn‘ferent trlbes that will disrupt or has the potential to disrupt that unity. This Court is
partroularly mindful of sections 211 and 212 of the Constitution relative to the

B p r ;olp es of State Pclicy which provide as follows:

'211. The principles of state policy in this Chapter shall form part of the

public policy of The Gambia for the establishment of a just free and
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an institution that may be subject to criticism and critical oprmon The aalmmlstratlon;_
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democratic state. These principles shall not confer legal rights or be

enforceable in any court but —

(a) subject to the limits of the economic capacity and developmenf}?ﬁ'ﬁf

The Gambia, the Executive, the Legislature and all other organs of
the State in taking policy decisions, making laws and in the".
administration of The Gambia, shall according to their respectfve**_-é:@
functions be guided by and observe them Wf:{Q-_g:e-wew---eztg_-__achfewng
by legislation or otherwise the full realfzgtf_dﬁtuof theggf:_'prfncfples;
and - L

T i ke R T | pe
B T Y e t i
] '.5?"*- s i 3 Sl i T

(b) the courts are entitled _to have reqard fo these

-?:':L-.*' z

nnc:ples in

interpreting any laws based on them ’[Emphas:s added]

58.  Section 212 is in the fol!owggi{fiéﬁg_uage{ ~

| “(1) All organs of the State shall strfve towards the realization of nafional
g | unity, peace and stabmty
E (2) Every effort shall be made to mtegrate the people of The Gambia and

to The Gambra Wfthout discrimination.

(3) ﬂ the people of The Gambia shall be entitled fto their ethnic, religious

N and cuh‘ural values which do not disturb the unity or cohesion of the
:f.;?e;';f;? S ta te.”

R

mterpretmg the provisions of section 51 of the Criminal Code. The common theme in

aII the three subsections of section 212 is unity. Parliament saw wisdom in not only
fostering unity amongst the inhabitants of and between the various tribes In The

Gambia, it also took the active step of providing as a legislative measure restrictions
e i e A T e R T L R e A R P 1 e e e S e L o 1 P L e L D R S e e R e L
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on any attempt 10 thwart or compromise that un'ﬁity It will be unwise, and indeed ill-
advised, for this Court to interfere with or in any way short-circuit that parliamentary

wisdom. This Court finds that the fourth and fifth articles of definition of SedltIDUS
intention” as outlined in paragraphs (d) and (e) of section 51 of the Criminal Cede

are both clear and unambiguous in their intent and they are reasonable; the;.-:_

provisions are also lawful in that they have the legitimate aim of feé"tenng unlty

amongst the people of The Gambia and serving as a check egelnst any attempt to

.......

create discord and msteblltty amongst and between the peeple of The Gambia.

Accordingly, paragraphs (d) and (e) of section 51 of the Crlmlnal Cede are
constitutional and valid. W e T

80, This Court adds further that nothing centamedm the restnctlone to free
speech and of freedom of the press and other mediej as eentamedln section 51 of

the Criminal Code is disproportionate to the protected nghtsand freedome under the

| Q_enstttutten.

61. The question as. to whether any conduct ralees any dtscentent or disaffection

amongst the country’s mhabttente or amounts to promoting feelings of ill-will and
hostility between the dtﬁerent elasses within the eountry requires the application of

an objective teet and WI" Iargely depend on. the facts and circumstances of each

| case. This Court and mdeed all the ceurte belew will be vigilant in ensuring that the

real mtent ef Parhement te premete unlty and national cohesion is not frustrated by

an appheatlen of the law in a menner that unjustifiably compromises or erodes the
nght te free speech and et treedem of the press and other media.
62. Censequently seettens 52 52A, 53 and 54 of the Criminal Code remain intra

wres the Co nstttutlpn but this does not extend to the second limb of section 51 (a) In

63 With regard to section 59 of the Criminal Code, this Court finds that the
effence of publishing or reproducing “any statement, rumour or report which is likely
‘o cause fear and alarm to the public or to disturb the public peace” 1s premised on

knowledge or having reason to believe in the falsity of such conduct. It is not a strict
iability offence; the prosecution must still prove beyond a reasonable doubt that the

M
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offender had knowledge or had a good reason to believe that publication or
reproduction of the statement, rumour or report is false. That is in addition to
establishing that the publication or reproduction of the statement, rumour or report “is

likely to cause fear and alarm to the public or to disturb the public peace”. Thus_
checks are built into the offence which must be strictly adhered to if a succeesful%-:
criminal prosecution is to be sustained. Accordingly, this Court does not find sectlen;
59 or any part thereof of the Criminal Code to be vague or unlawful as contended by

learned Counsel for the Plalntlffs or to be deficient of a Iegltlmate alm or o be

........

.....

..... ;;@.n

ArEERE .-'\. s ....:::. .....

therefore fails.

o] o
o N Tk A e
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R S e e e |
B
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*Section 181A of the Criminal Code

64. | now turn to section 181A ef the Crimmal Cede Wthh is challenged as being

unconstitutional but vigemusly defended as bemg censtttuttenel The section

provides as follows:

e

S ._..::..x.\iq"

1) A person WhO wrl!fuﬂy, neghgently or recklessly, or having no reason to

beheve that it is true pubhshes or broadcasts any information or news

........

. which is false fn any metenal pamcuiar commits an offence..

._-c-,:.-c

M

i -::-3“*“‘. “-;m
ST T

(2) -- It shall be no defenee o a charge under subsection (1) that the person

R ""*~---f-'ésadequate
1 measufes were taken to verify the accuracy of the information or

,newe

.....

65 This section of the Criminal Code is based on an objective test and it is clear

, and unambiguous. The issue of falsity in the criminal law is nothing new and it
certaln{y is not uncommon. There is a legitimate basis for criminalizing it if it is

enacted in the appropriate legal context. It is not the publication or broadcasting of

every information or news that will likely land one in trouble on the basis of the
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whims and fancies of a prosecutor. A proper prosecution can only be initiated and
progressed successfully by discharging the burden that the publication or
broadcasting was willfully, negligently or recklessly made or that the publisher or
broadcaster of the information or news had no reason to believe in the truthfulne;%fs
thereof. The burden to be discharged is proof beyond a reasonable doubt and the;.__'%:

falsity must be established to be of a material particular. Furthermore; by vntue cf

té

prove that he or she had taken adequate measures to verrfy the accuracy of the

information or news published or broadcast.

66. It is important to make a distinction between mfcrmatrcn cr NEWS that is
presented or represented as factual and merely maklng a ccmmentary on a set of
facts. A commentary is an expression of GDII‘HOH or. an assessment cf facts or of a

situation or scenario. Once it does not crcss the bcunda;_; cf truthfulness In assertlng

.....

how one may disagree with the ccmmentary When rnferrnaticn or news, on the
other hand, is presented or represented as factual rt is designed to make it
believable as representlng the truth If that rnfcrmatrcn or news is thus published
willfully, negligently or. recklessly the perscn sc publishing it becomes liable in
circumstances where the mfermatrcn cr news is false It is this latter scenario, in the

considered wew of thrs Ccurt that section 181A seeks to prohibit; it represents the

| mrschlef that Parliament alms tc prevent

67. The exerc1se of the rlght to freedom of expression has its limits. Embedded
W|th|n that freedcm is the cblrgatlcn to respect the rights and freedoms of others as
clearly cutllned in section 27 (2) of the Constitution. It is therefore in the public
rnterest that F’arlrament should aim to strike a balance between respecting and

uphcldlng cne s nght to freedom of expression and averting deprivation of that same

e T
TE S e gt A
iR

ng nt to others.

68 It is the considered view of this Court that the Plaintiffs have not discharged
the burden of establishing the unconstitutionality of section 181A of the Criminal
Code. Accordingly, this Court finds that section 181A of the Criminal Code is clear
and unambiguous. The restriction therein is reasonable and it is necessary in the
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sense that it has a legitimate purpose pursuant to sections 25 (4) and 209 of the
Constitution. It is also proportionate. This Court, therefore, upholds the

constitutionality of section 181A of the Criminal Code and dismisses the challenge

advanced by the Plaintiffs.

69. This Court is, however, mindful of section 207 (3) of the COI‘]StItUtIO[’IWhICh
implores the press and other media to feel free to uphold the principles, prewsmns:":-"";‘ffj’f:a;

and objectives of the Constitution and, in particular, to held ‘the Gevernment

_________________

responsmle and accountable to the peeple This Court dees not belleve that anythmg

.....

criminal matters before them, ensure the objectwe assessment of ewdence

| | presented in order to make informed decisions wuth due regard te---- the rlghts and

freedoms enshrined in the Constitution.

70. Finally, in relation to Iearned Ceunsel fer the Plalntlﬁs request for this Court to
interpret the terms ° reasenab!e restnctlon and reasenably requn*ed as respectively

appear in sections 25 (4) and. 209 of the Censtrtutlen thls Court prefers not to make

......

to free speeeh and enaet Iaws that are reasonably required in a democratic society
are matters for Parhament ThIS Ceurt nevertheless has the authority to determine

whether these ebjectwes have been achleved by Parliament if and when their

censtltutlonality IS raised befere the Court.

.ﬂ\._ -a-\.‘ £ FE

..\._..

7k, In summary, wrth respect to the challenge of the constitutionality of sections

51 52 52A, 53 54 59 and 181A of the Criminal Code, this Court finds and declares

ERS-N

(a) the valldlty of sections 52, 52A, 53 and 54 of the Criminal Code is tied {o
the validity of section 51 of the Code with regard to the definition of

e “seditious intention”;

(b) the principle of severability of provisions within an Act of Parliament whose

constitutionality is being challenged can be properly, and is, applied in this
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case. Accordingly, the part of section 51 (a) of the Criminal Code that

creates restrictions in relation to the Government is severable from the rest
of the provision that relates to the person of the President; the two are net

inextricably linked and when the restriction in relatren to the Gevernment rs

,5-.:..

""'E.-": b

President can stand on its own:
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(c) the restrictions- provided in section 51 (a) of the Crimmal Cede are

reasonable and necessary in a democratic sec:ety and requrred for the

.a..

..\,...

morality. In that vein, the section is declared censtltutlenal ln SO far as the
restrictions relate to the person of the F’resrdent enly However the section

IS declared unconstitutional in so far as the restrlctlens relate and extend

to the Government;

= 1k
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(d) eectlen 91 (b) (C), (d) and (e) are adjudged as reasonable and necessary

<<<<<<

Z5 (4) and 209 of the Censtrtutren and therefore mtra vires the

......

—tna
e LR

"i..

| regard to the Gouernment
| . o £

F Y (f) sectlen 59 of the Criminal Code is infra vires the Constitution and declared
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(g) section 181A of the Criminal Code is infra vires the Constitution and

declared valid.

/2. There is no order as to cost.
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